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IX. On Hindu Courts of Justice. By Hexrt Thomas Colebrooke, Esq., 

Director R.A.S. 

Read May 24, 1828. 

The composition of an Indian court of justice, conformably with the 
ancient Hindu institutions, being very imperfectly understood, and many 
erroneous notions having become prevalent on this subject, it appears to 
deserve a more full investigation than it has yet undergone ; and, with this 
view, I submit to the Society the result of a careful perusal of original 
authorities of Hindu law relating to that point. 

The following is an abstract,* from very ample disquisitions, contained 
in treatises of Indian jurisprudence. 

An assembly for the administration of justice is of various sorts : either 
stationary, being held in the town or village ; or moveable, being held in 
field or forest ; or it is a tribunal superintended by the chief judge 
appointed by the sovereign, and entrusted with the royal seal to empower 
him to summon parties ; or it is a court held before the sovereign in person. 
The two first of these are constituted at the request of parties, who solicit 
congnizance and determination of their differences ; they are not established 
by operation of law, nor by the act of the king, but by voluntary consent. 
The two last are courts of judicature, established by the sovereign's autho- 
ritv : such a court is resorted to for relief as occasions occur, and not, as 
the first-mentioned, constituted merely for the partioalar purpose. 

To accommodate or determine a dispute between contending parties, 
the heads of the family, or the chiefs of the society, or the inhabitants of 
the town or village, select a referee approved by both parties. 

Among persons who roam the forest, an assembly for terminating litiga- 
tion is to be held in the wilderness ; among those who belong to an army, 
in the camp ; and among merchants and artisans, in their societies. 

* A short extract from this treatise was communicated to Mr. H. St. George Tucker, for 
insertion in the Appendix to his work on the financial state of the East-India Company. 
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Places of resort for redress are : 

1st. The court of the sovereign, who is assisted by learned Brahmans as 
assessors. It is ambulatory, being held where the king abides or sojourns. 

2d. The tribunal of the chief judge (" Prdd vivdca," or " Dliarmddhy- 
" acsha") appointed by the sovereign, and sitting with three or more assessors, 
not exceeding seven. This is a stationary court, being held at an appointed 
place. 

3d. Inferior judges, appointed by the sovereign's authority, for local 
jurisdictions. From their decisions an appeal lies to the court of the chief 
judge, and thence to the raja or king in person. 

The gradations in arbitration are also three : 

1st. Assemblies of townsmen, or meetings of persons belonging to various 
tribes, and following different professions, but inhabiting the same place. 

2d. Companies of traders or artisans ; conventions of persons belonging 
to different. tribes, but subsisting by the practice of the same profession. 

3d. Meetings of kinsmen, or assemblages of relations connected by 
consanguinity. 

The technical terms in the Hindu for these three gradations of assem- 
blies are, 1st. Puga ; 2d. Sreni ; 3d. Cula. 

Their decisions or awards are subject to revision ; an unsatisfactory 
determination of the " Cula " or family, is revised by the " Sreni," or 
company, as less liable to suspicion of partiality than the kindred ; and an 
unsatisfactory decision of fellow-artisans is revised by the " Puga," or 
assembly of cohabitants, who are still less to be suspected of partiality. 
From the award of the " Puga," or assembly, an appeal lies, according to 
the statutes of Hindu law, to the tribunal of the " Prdd-vivdca," or judge ; 
and, finally, to the court of the Raja, or sovereign prince. 

The " Puga," " Sreni," and " Cula," are different degrees of arbitration, 
which, as is apparent, is not in the nature either of a jury or of a rustic 
tribunal, with which they have been assimilated •, but merely a system of 
arbitration, subordinate to regularly constituted tribunals or courts of justice. 

I now proceed to the more detailed consideration of the composition of 
such courts. 

In several passages of Hindu law books the members of the judicature 
are enumerated, but not without some discrepancy : one authority specifying 
so many as ten ; others eight, but in some instances, nevertheless, noticing 
a greater number. The difference, however, is not material. 
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That enumeration concerns the sovereign court, wherein the king per- 
sonally presides. The composition of subordinate tribunals, with respect to 
its members and attendants and officers, has not been particularized ; nor 
are there anv directions found concerning: the manner in which the business 
of inferior courts is to he conducted, or the sittings of arbitrators. No 
doubt the analogy of the sovereign court would be followed, so far as 
applicable ; and the composition of the highest tribunal would be the type 
or model for the construction of a subordinate one. 

A court of judicature is, in the passages which have been adverted to, 
likened to a body furnished with limbs ; and the similitude of the members 
of the one and limbs of the other is followed out to a puerile minuteness. 
"Without regard, however, to this solemn trifling, it may be observed, that 
the members enumerated are : first, the king or sovereign prince ; next, 
the chief judge, or superintendent appointed by him ; afterwards the 
assessors or puisne judges, considered in the aggregate as one member, 
though their number ought to be three, five, or seven. The written law is 
to be had for reference or consultation, and is mentioned as one member; 
<rold and fire are also to be in readiness, for use in the administration of 
oaths, and are in like manner noticed as members ; as is also water, pro- 
vided for refreshment The principal officers of the court, namely, the 
accountant, the scribe, and the sequestrator, complete the formal enume- 
ration. But to these must be added, other officers and attendants of the 
court, as the summoner and the moderator ; likewise the king's domestic 
priest or spiritual counsellor, and his ministers of state or temporal advisers ; 
and also the audience or by-standers, comprehending qualified persons, anv 
one of whom may interpose in the capacity of an amicus curia? ; and persons 
in attendance to keep order and prevent the intrusion of the populace. 

By the Hindu institutes, the administration of justice, civil and criminal, 
is among the chief functions of the Raja or sovereign ; not arbitrarily, 
according to his mere will and pleasure ; but conformably with fixed laws 
recorded by ancient sages, and agreeable to the established custom of the 
country. 

He will naturally need the assistance of learned persons conversant with 
those laws and usages, and competent to the application of them in par- 
ticular and individual cases. There is need likewise of attendants and 
officers to conduct the process and execute the adjudications of the tribunal. 
The number, functions, and powers of those advisers and attendants, as 
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prescribed by law, form the legal constitution of a Hindu sovereign 
court. 

It is a topic considered and discussed in every general treatise of Indian 
forensic law : there is no occasion, therefore, for premising a disquisition on 
the authorities to which reference will be made. 

§ 1. The sovereign Prince. 

The Hindu sovereign in person hears litigant parties to redress injuries 
and decide their contests; or he devolves that office on a chief judge, 
whose duty it is to assist him when present, and to preside in his stead 
when absent The right of personal superintendance is in strictness con- 
fined to the regular royal tribe of cshatriya, or to the brahman 1 a invested 
with sovereignty : one of an inferior class, whether the third or the fourth 
caste, or a mixed tribe, is not qualified to assume personal cognizance of 
causes, but is by law required to depute a judge to officiate in his stead. 
On this point, however, commentators of the law differ ; some maintaining 
the competency of every sovereign, whatever be his tribe, for the personal 
exercise of judicial authority. 

It is the sovereign on whom the duty of administering justice is incum- 
bent. The chief judge, attendants, and officers, are only assistant in the 
trial of causes, like a stipendiary priest in the celebration of religious rites ; 
and they possess no proper nor original jurisdiction. It is a positive 
obligation on him ; and the attendance of the rest is not indispensable. 
The spiritual reward of a due administration of law, and the offence of its 
omission, concern him alone.* 

Composure and sedateness of demeanour, with simplicity of dress and 
ornament, are enjoined, lest the suitors of the court be overawed and con- 
founded. A sitting posture facing the east is directed for a spiritual 
purpose ; yet a trivial case may be heard by the prince standing ; but he 
should not be walking to and fro, nor lying down, nor reclining. He holds 
out his right arm, wearing his mantle in the manner of a scarf, as is usual 
in an assembly of brdhman'as, and having his hand free to make signs when 
there may be occasion so to do. 

§ 2. The chief Judge. 
The chief judge assists the prince when present, or presides in court 

* Sm. Chandrica, fyc. 

Vol. II. Z 
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when he is absent. The proper title of this high officer is Prdd'-vivdca, 
which signifies * interrogator and discriminative pronouncer.' He questions 
the parties ; investigates the case ; distinguishes right and wrong ; awards 
trial; and pronounces judgment All this is implied in the title of his office. 
Another designation is Dliarmddhyacsha, superintendent of justice. It 
occurs in the rubrick and colophon of divers treatises on law, as the 
author's official designation, especially in the works of Helayudha. 

The chief judge should be a brdhman'a, observant of the duties of his 
tribe ; conversant with the law in all its branches ; skilled in logic and 
other sciences ; acquainted with scripture and jurisprudence ; and versed 
in holy literature, possessing conciliatory qualities, with many attainments. 
He should be gentle, not austere; deliberate, patient, and placid, yet 
firm ; virtuous, wise, diligent, cheerful, impartial and disinterested ; and, 
above all, sincere. 

But, if a brdhman'a duly qualified cannot be found, a man of the military 
class, or one of the commercial tribe (that is, zcshatriya, or a vaisya), who 
is conversant with jurisprudence, may be appointed chief judge : but not a 
sudra, on any account, whatever be his knowledge and qualifications. This 
prohibition concerns spiritual consequences regarding the king's fortunes ; 
it does not affect the validity of the s'udrds judicial acts. 

§ S. The Assessors. 

The assessors of the court, appointed by the sovereign to assist the chief 
judge with their advice, or himself when presiding there in person, are 
three, five, or seven, not fewer than the less, nor more than the greater 
number mentioned ; an uneven number being required, that, in case of 
disagreement, the opinions and votes of the majority may prevail, supposing 
their capacity and qualifications equal. 

They should be brdhman'as, versed in sacred and profane literature, 
conversant with jurisprudence, habitually veracious, and strictly impartial 
towards friend and foe ; being honest, disinterested, and opulent ; incor- 
ruptible, attentive to their duties, and devoid of wrath and avarice, and 
uninfluenced by other passions. 

If brdhman'as duly qualified cannot be selected, cshatriyas or vais'yas may 
be nominated ; but not a s'udra by any means. The judicial acts of an 
incompetent or disqualified person are void, though they chance to be 
conformable with the law. In the instance of the chief judge, however, 
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the sfudra's act is not void ; neither should it be deemed so in the case of 
the assessor. 

§ 4. The Audience. 

Writers on Hindu law reckon the audience as a component part of a 
court of justice ; for a bystander may interpose with his advice, as the 
amicus curice does in an European court. 

This part of the audience consists of persons qualified to sit in court as 
assessors, being learned brahman' as, conversant with law; not appointed 
to be assessors, but attending the court of their own accord, or upon their 
own affairs. Their interposition is not equally incumbent as it is on the 
assessors ; nor is it called for, unless they possess such qualifications. 

A further part of the audience consists of persons attending the court to 
maintain order, and prevent the intrusion of the populace. They should 
be vaisfyas, that is, persons of the third tribe, either merchants or 
husbandmen. 

§ 5. The Domestic Priest, or Spiritual Adviser. 
The king's domestic priest is regularly a member of the sovereign court 
of judicature. His nomination is specifically for the one object, as much as 
for the other : and it is his incumbent duty to check and restrain the king 
from wrong proceedings, no less in judicial than in religious matters. The 
nomination of one such priest being sufficient, no more than one is to be 
appointed. He should be a brdhman'a, versed in science, faithful, disin- 
terested, diligent and veracious. 

§ 6. Ministers of State. 
The ministers of state attendant on the king, are reckoned among the 
component members of the sovereign court ; or, the chief judge and the 
assessors or councillors, being selected from among the king's mini sters and 
public servants, attend in those capacities, and are strictly members of the 
court. 

§ 7- Officers of the Court. 
The proper subordinate officers of the court are five, viz. 

1. Accountant; 

2. Scribe ; 

3. Keeper of claims and enforcer of judgments ; 

4. Messenger, or summoner of parties and witnesses ; 

5. Moderator of the court. 

Z 2 
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1. The requisite qualifications of the accountant are skill in computation, 
and a thorough acquaintance with every branch of mathematical knowledge, 
including astronomy (and even astrology), grammar, and other sciences, as 
well as sacred studies, and familiar knowledge of various modes of writing. 
He must be pure in conduct, and clearly deserving of trust. 

2. The like qualifications are required of the scribe. His diction must 
be unambiguous ; his hand- writing fair : he must be honest, placid, disin- 
terested, and veracious. 

Both these officers should be of a regenerate tribe. 

S. The enforcer of judgment, and guardian of things claimed, maybe a 
sudra. He should be one who has been uniformly employed in the king's 
service ; firm in conduct, but strictly obedient to the judges of the court. 
His functions are, the custody of things in dispute during the pendency of 
the cause, and the giving effect to the court's judgment. 

4. The messenger, or king's own officer, is one who has been long in his 
sen-ice, but is placed by him under the control of the judges, for the duty 
of summoning parties, holding them in custody, and seeking and calling 
their witnesses. 

5. Another officer is noticed, under the designation of moderator of the 
court, but with no other functions assigned to him besides the delivery of 
discourses on morality for the edification of the parties in suits, the judges, 
and the officers of the court. 

§ S. Conduct of Judges. 

Passages relative to the conduct of judges, their functions and duties, 
are very numerous in the institutes of Hindu law. These may not be with- 
out interest, collected and exhibited together for reciprocal illustration. 

It will be obvious, from the frequent notice of the direct part taken by 
the sovereign in the administration of justice, and the manner in which this 
topic is weighed upon, that both when the institutes were written in the 
names of ancient sages, and when compilations were made from them by 
later authors, whose names are attached to works received as authority in 
divers countries of India, the Hindu sovereigns were accustomed to preside 
in their own tribunals, and take a personal and active share in the discharge 
of judicial duties. 

The obligation of impartial justice incumbent on the sovereign and the 
judges, is earnestly inculcated, in language forcible and impressive. Careful 
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investigation, a candid avowal of opinion, and strenuous remonstrance 
against unjust decisions, are strongly enjoined; and it appears from the 
whole tenour of numerous passages, that the monarch presiding in person 
determines the causes on his own responsibility. The assessors of the court 
merely offer advice, but have no voice or vote in the decision. 

§ 9- Punishment of iniquitous Judges. 

Iniquitous judges are punishable by fine, exile, and confiscation, for 
partiality, corruption, and collusion. 

The fine is rated at twice the amount of the penalty to which the party 
cast would be liable ; or, according to a different inference from the same 
law, twice the value of the thing litigated : but where this is not appreciable, 
the prescribed punishment is confiscation of property. This, however, is a 
controverted point ; and the first-mentioned construction is the prevalent 
one. Confiscation extends to the whole property of the offender ; and is 
awarded in a case of bribery ; as is banishment also. 

If the judge's iniquity be not discovered until after judgment has been 
passed, he is held bound in amends to make good to the aggrieved party 
the whole amount of his loss. Whether the cause shall be reheard, is a 
controverted point: one authority requiring revision of the judgment, and 
another directing that it shall not be disturbed, but amends made to the 
aggrieved party. This difference is grounded on a variation in the reading 
of the same text of law. 

§ 10. Court-House. 
Minute directions are given concerning the situation and aspect of the 
court-house, and the decorations of the apartment in which the court is 
held. It will be sufficient to cite authorities on these points, without going 
into a discussion of unimportant questions arising out of them. It matters 
little whether the court-room should be an apartment of the royal palace or 
a separate edifice : nor does it much signify what are the proper and 
auspicious dimensions of a building designed for this purpose, according to 
Hindu notions of symmetry. The east is the prescribed aspect, whether 
the house be a distinct one, or contiguous to the palace. 

§ 11. Time and mode of Sitting. 
There is something curious, or approaching to it, as descriptive of ancient 
manners, yet not differing much from the habits of modern Hindu princes, in 
the minute directions given concerning the time when the courts should sit, 
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viz. the forenoon, as most convenient ; the hour at which the king should 
take his seat after early religious observances and ordinary preparations of 
the morning ; the manner in which the members of the court are dis- 
tributed, the king facing the east, the judges on the right, the scribe on 
his left, and the accountant facing him ; and likewise concerning inauspicious 
davs, on which courts should not assemble. 

To this brief summary I annex a copious collection of passages relative 
to all points which have been here touched upon. It will be found to be 
full and sufficient on the whole subject, amply explaining the constitution 
of a Hindu sovereign court, its jurisdiction, original and appellate,and 
that of subordinate courts, and arbitration in several gradations.- The topic 
is not without importance for its political bearing, as well as for illustration 
of Hindu manners. 



APPENDIX. 
§ 1. Resort for Redress of Wrongs. 

" BhrIgu* ordained ten or else five places for the trial of causes, where litigant 
parties, involved in controversies, may obtain decisions. 

" The frequenters of forests should cause their differences to be determined by men 
of their own order ; members of a society, by persons belonging to that society ; people 
appertaining to an army, by such as belong to the army ; and the inhabitants of town 
[and country],f likewise by residents in both. 

" Let the heads of the family, or the chiefs of the society, or the inhabitants of the 
city, or of the village, select an umpire, approved by both parties. 

" The village, the townsmen, an assemblage of families, associations of artisans, and 
a scholar in the four sciences, persons belonging to the same class, allied families, heads 
of the family, constituted judges, and the king, [are the several judicatories.^] 

" Among persons who roam the forest, a court should be held in the wilderness ; 
among those who belong to an army, in the camp ; and among merchants, in their own 
societies.^ 

" ' Men of their own order,' are persons abiding in the forest From the term * like- 
wise,' which occurs in the text, it appears that they who reside in a town or village and 

* Or Menu, according to the Smrtti Chandrica. t Madh. 

X Bhrigu, cited in Sm. Ch. and Madh. 

4 Vriliaspaii, cited in Calpataru ; Catyayana, in Yyavahara Chintdman'i. 
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in the forest or wilderness, should cause their disputes to be adjusted by residents in both ; 
that is, by persons abiding in the village and the forest [for they are conversant with dis- 
putes incident to both.*] The heads of the family are the chief persons among the kin- 
dred. The chiefs of the society are the leaders of a company assembled in a village, or on 
a pilgrimage, and so forth. The city signifies the principal town ; the village, one infe- 
rior thereto : thus there is a distinction between the inhabitants of a city and of a vil- 
lage. The umpire, selected by the family, &c completes the number of five resorts. 
They are suited to particular descriptions of persons, as foresters, &cf 

" An assembly is of four sorts : stationary, moveable, graced by the signet, and 
governed by the institutes of law; the judges or arbitrators are as various. A station- 
ary court meets in the town or village ; a moveable one is assembled in the forest ; one 
graced by the signet is superintended by the chief judge ; one governed by the institutes 
of law is held before the king.J 

" The five first places of reference are adapted to particular descriptions of persons, 
as foresters and the rest. If a dispute arise among persons dwelling within the bounds 
of a village, it is determined by the inhabitants of the adjoining villages. The heads of 
families, the chiefs of societies, and the inhabitants of towns and villages, select an um- 
pire approved by both plaintiff and defendant. 

" The village and the rest are ten resorts common to all. The village intends people 
dwelling together in the manner of a hamlet. Townsmen are the whole of the inhabi- 
tants of a town. An assemblage fgan'aj is a set of families ; for Ca'tya'xana says ' an 
assemblage of families is termed gan'a. Associations denote washermen and the rest of 
eighteen low tribes. A scholar in the four sciences is a man conversant in logic and the 
rest of four requisite branches of knowledge. The conjunctive particle, which occurs in 
this place, indicates the association of such scholar with other learned persons ; for 
Pitam'aha forbids the exposition of the law by one individual, however learned. Per- 
sons belonging to the same class (varga) are such as appertain to the same assemblage, 
and so forth ; for Ca'ta"yana says, ' Vrihaspati declares, that assemblages of families 
and societies of heretics, companies of armed men, unions of low tribes, as well as other 
associated persons, are termed varga.' The authority of Vrihaspati is cited to show, 
that the term was already known in this acceptation. A company of armed men is a 
party of persons variously armed ; for it is so explained by the same author. Families 
import such as are related to the plaintiff or to the defendant within the degree of 
sagotra. Heads of families are elders sprung of the same kin with the plaintiff and 
defendant. Constituted judges are the chief judge with three assessors. The king, 
assisted by br&hmaiias, Sac. is last.§ 

" An assembly, which is held in the forest or other of three situations [first mentioned] 
is moveable ; for, in general, it is suited to travelling. Among inhabitants of both town 
and country and other specified situations it is stationary, for it is not adapted to change 



• Viramitrodaya. + Madh. in Madhaviya. 

X frlhatpati, cited in iSni. Ch. Calp. and Madh § Div. Bh. in Sm. Ch. 
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of place. One held at an appointed spot is graced by the signet ; for it is attended by 
the superintendent or other officer holding the seal. But at the king's residence the 
court is one governed by the law ; for it is precisely guided by the sacred institutes. 
This distribution of courts is shewn by the same author. The superintendent is the 
chief judge ; for he is appointed by the king to try causes, and the royal seal is entrusted 
to him, that he may be enabled to summon defendants. This is implied in the text. 
The stationary and the moveable assemblies are specially constituted at the request of 
parties soliciting the meeting, with presents and other means of inducing consent; for 
such tribunals are not established by the mere operation of law, nor by the spontaneous 
act of the king. But a court graced by the signet, and one governed by the law, are 
established by the king of his own authority; therefore, to obtain a decision the court 
is resorted to, not constituted for the special purpose. The king's court, governed by law, 
is superior to all the rest.* 

§ 2. Jurisdiction original and appellate. 

" Judges appointed by the king, assemblies [of townsmen], companies [of artisans], 
and meetings [of kindred], must be understood to be superior, the one to the other, in 
order as here enumerated, for the decision of law-suits among men.f 

" Meetings [of kindred], companies [of artisans], assemblies [of co-habitants], an 
appointed judge, and the king himself, are resorts for the trial of law-suits ; and, among 
these, the last in order is superior to the preceding4 

" Persons who have been fully appointed by the king, the kindred of the parties, 
fellow-artisans, co-habitants, and others, may decide law-suits among men, excepting 
causes concerning violent crimes. Meetings of kinsmen, companies of artisans, assem- 
blies of co-habitants, and courts of justice, are declared to be judicatories, to which he, 
against whom judgment is given, may successively resort. A cause, which has not been 
thoroughly investigated by the kinsmen, must be tried by persons of the same profession 
with the parties ; one, which has not been well adjudged by fellow- artisans, should be 
revised by the townsmen; and what exceeds the compass of their understandings, must 
be heard by appointed judges. The members of a court of judicature are superior in 
jurisdiction to the kindred and the rest; the chief judge is superior to them; and the 
king is above all, since causes are always justly decided by him : for the intellect of the 
sovereign surpasses the understandings of others, in the trial of the highest, lowest, and 
mean controversies.^ 

" The spiritual parent, the master, the family, the father, the eldest brother, and the 
grandsire, should try controversies among men, in matters to which they are competent |j 

" Litigants who have been before a previous tribunal, resorting, whether justly or 
unjustly, to the king, become plain tiffs [in appeal.]^ 

" One, who had been heard before the village, may appeal to the town ; he, who has 



« JDet). jffA.in Sm. Ch. + Yajnyawalcya, 1. 30. t Xareda, 1. 8. 

§ Trihaspati, cited in riramitr., and partially in Vt/av. Chint. and Dipacalicd. 
|| Tyata, cited in Midh. * Pitamaha, cited in Sm. Ch. 
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been before the town, may resort to the king ; but one, who has been tried by the king, 
whether ill or well, has no further appeal.* 

" A cause, which has been tried by the kinsmen, must be revised by successive judica- 
tures, if either party be dissatisfied, until it be finally decided by the king. But they who 
pass decisions in law-suits without being properly authorized, are guilty of assumption of 
royal functions, and the king shall inflict punishment on them accordingly. Yet per- 
sons wearing the token [of a religious profession], companies [of artisans], assemblies [of 
co-habitants], merchants, and bodies of armed men, should always adjust their affairs 
according to their own laws.f 

" Among merchants, artisans, and the rest, as well as among such as subsist by 
agriculture, painting, and dyeing, since a decision cannot be passed by others, the king 
should cause their disputes to be adjusted by persons acquainted with the principles [of 
their calling.]^ 

" Husbandmen, mechanics, artists, men of a low tribe, dancers, persons wearing the 
token [of a religious order], and robbers or irregular soldiers, should adjust their contro- 
versies according to their own particular laws.§ 

" The king should cause the disputes of men who practise austerity to be settled by 
persons conversant with three sciences, and not decide them himself, lest he rouse the 
resentment of adepts in illusion. || 

" Persons are appointed to try causes, according to the situation of the people con- 
cerned : the king and the society should adjust the matter conformably with justice. So 
Burigit ordains. He should cause the instruction [which shall determine the contro- 
versy] among men of the highest tribe, spiritual parents, venerable preceptors, and aus- 
tere devotees, to be delivered by a person endowed with thorough knowledge^ 

" Let not a prince, who seeks his own good, pronounce the law among twice-born 
men, who dispute concerning affairs relative to the several orders : but let him, after 
giving them due honour, according to their merits, and first soothing them by mildness, 
apprise them of their duty with the assistance of brahman'as.** 

" Judges appointed by the king are persons authorized by him to try causes. Assem- 
blies (puga) are meetings ; companies are associations of persons subsisting by the same 
mechanical employments ; families are societies of husbandmen. Among these, the first 
being superior to the last in order as enumerated, their relative authority in the trial 
of causes follows the same order. Therefore, when a cause has been tried by the family 
fculaj, if there be suspicion that it has been ill decided, a revision by the company of 
fellow artisans is proper. When it has been tried before the company (s'ren'i) the 
revision is by the assembly ; or, tried before the assembly (puga), it is reviewed by 
the king's judges, and not conversely .ff 



* Pitdmaha, cited in Sm. Ch. and Madh. f Catyayana, cited in the Calpataru. 

X Fyata, as cited in Madh. and Yiramitr. ; and Nareda quoted in Fyav. Chint. and Cdydyana, in Calp . 

§ Vrlitaspati, cited in Calp. and J'iramitr. || Frlhaspati and Catyayana, cited in Calp. Fyav. Chint., &c 
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• " An assembly (puga) signifies a meeting ; for Ca'tya'yana's text expresses, that a 
meeting of traders and the rest is termed puga. An assemblage of persons of different 
classes is a company fs'ren'ij : one of persons of the same class is a family fadaj. When 
these are appointed by the king for the decision of causes, the first respectively must be 
deemed superior to the latter; and this superiority is relative to appeal and revision. 
Thus, when a cause has been tried by an assembly, it must not be reheard by a company. 
By these several authorities causes may be tried, except such as concern violent crimes. 
So VrIhaspati declares.* 

" Judges appointed by the king are members of a court of judicature nominated by 
the sovereign to administer justice. Assemblies are multitudes or meetings of persons 
belonging to different tribes and following different avocations, but inhabiting the same 
place, such as villagers, townsmen, or citizens. Companies are conventions of persons 
belonging to various tribes, but subsisting by the practice of the same profession, such as 
watchmen, dealers in betel, weavers, curriers, and the rest. Kindred signify meetings of 
relations connected by consanguinity. Of these four, namely, the king's judges and the 
rest, that jurisdiction which is here first mentioned must be deemed relatively ' superior,' 
or possessed of higher power ' for the decision of law-suits,' or trial of causes ' among 
men ;' that is, between litigant parties. The meaning is, that in a cause decided by 
judges appointed by the king, the party that is cast cannot revive the suit before the 
townsmen and the rest, although he be dissatisfied, thinking the decision unjust. So, in 
a cause decided by the co-habitants, diere is no resort to the fellow-artisans ; nor, in one 
adjudged by them, to the kindred. But, if it were determined by the family, it may be 
appealed to the craft, and so forth. In like manner, if it be decided by the company of 
fellow-artisans, it may be appealed to the assembly; or if adjudged by the assembly, the 
next resort is to judges appointed by the king ; and Na'reda. declares, that in a suit tried 
by the king's judges, a further appeal lies to the king in person. Moreover, when he is 
resorted to, and the appealed cause, whereon a double amercement is staked, shall be 
decided bv the king, aided by other assessors, together with the former judges, should 
the appellant be cast, he shall be amerced ; or if he gain the cause, the former judges 
shall be fined. 

" A cause tried by inferior judicatories may be appealed ; but the judgment passed in 
a superior court cannot be reversed ;f but Na'reda has declared that a decision passed 
bv judges appointed by the sovereign, may be reversed before the king in person. 
Here the mention of king sub-denotes the chief judge; for he is superior in com- 
parison with persons appointed by the sovereign. Therefore, a decision passed by 
persons so appointed, may be revised before the chiefjudge; and one by him adjudged 
mav be rescinded before the king. Here, on appeal to the king, when a cause upon 
which an amercement is staked against the first judges is tried by the king, assisted by 
other assessors, should the appellant be cast, he shall be fined in a double penalty ; 
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but if he gain the cause on appeal, the original judges shall be fined, as the law pro- 
vides. That will be explained in another place. 

" Is not the trial of causes by townsmen and the rest impossible ? How then can one 
jurisdiction be superior to another? For it may be asked, have they power to try 
causes in their own right, or by delegation from the king ? The one supposition is not 
correct ; for the appointment of a chief judge as assessor and representative of the mo- 
narch, and that of the spiritual advisers, the ministers of state, and judges as assessors 
only, is exclusively propounded. Nor is the other supposition right ; for those only 
who are empowered to protect the people are invested with authority of inspecting 
judicial affairs : others, then, cannot possess that authority in their own right 

" It is thought that townsmen and the rest have power to try law-suits between 
merchants and others by the king's special appointment only, because it appears from 
texts of Vya'sa, Vrihaspati, and others, that they are appointed assessors in the mode 
before explained. 

" That is wrong. For if such were the case, the power of trying all causes would 
belong to the king and the chief judge exclusively, because no others could try suits 
without reference to them ; and, since it is a maxim that denominations are taken from 
the principal object, the rule, that suits determined by kinsmen, 8cc. may be appealed, 
would be impertinent, for none could be determined by them. Townsmen and the rest 
could not themselves try a suit with delegated power, because it is forbidden to delegate 
judicial authority to S'udras ; now the townsmen and the .rest mostly belong to the 
servile class, and even to the lowest tribes of it, sprung in the inverse order of the 
classes. 

" To all this the answer is, admitting that townsmen and the rest could not them- 
selves try suits, still, in law-suits between merchants and the like, the charge is brought 
by persons of that description, and the king and the judge rely on such persons in de- 
ciding the cause. Taking their acts as the chief objects, the denomination may be fitly 
assumed from what is done by them. For the purpose of regulating the appeal, when 
a law-suit is recommenced, under a notion that it was ill decided, their consecutive 
authority is propounded by the text: else the precept would be irrelevant: 

" But, in fact, townsmen and others, though persons to whom delegation of judiciaj 
authority is forbidden, are regenerated as to the cognizance of suits between fellow- 
townsmen and the rest ; for a person to whom judicial power may be delegated, is not 
restricted by the texts of Vya'sa and others to the cognizance of certain particular 
charges. Their power of themselves trying causes, like the chief judge, may therefore 
be affirmed. Consequently there is nothing impertinent. Moreover, Vrihaspati sup- 
ports this very doctrine.* 

" Kindred are relations of the parties. By the term ' and the rest' [in the text of 
"V rihaspati], companies and classes are meant. A company (sren'i) is a convention o\ 
merchants, and so forth. A class (gana), is an assemblage of priests, &c. Members of 
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a court of justice are authorized judges. The chief judge is the superintendent of the 
judicature. Among these, including the king, the last in order has superior jurisdic- 
tion in the trial of causes, on account of pre-eminent knowledge.* 

" The reason of the law is this : kindred and the rest, being related by consanguinity 
or other tie, may decide unjustly, through partiality or a like motive. An appeal, there- 
fore, lies to the king and other authorities, on alleging, with probable truth, that the 
cause had been ill decided. Fellow- ardsans have superior jurisdiction above the kin- 
dred, because they are alien to the parties. But townsmen, though the single connexion 
of a common residence exist, have superior authority, because they are strangers to the 
parties, with no mutual relation, since they belong to different tribes and follow other 
professions. Persons appointed by the king, being still less connected with the 
parties, have jurisdiction above the co-habitants, because men appointed by the king, 
after due examination, cannot be susceptible of the influence of partiality or the like 
motives, since, they are under awe of the sovereign. Assuredly, for the two reasons 
above-mentioned, the chief judge, the domestic priest, and the ministers of state, have 
superior authority. The impartiality of the king is obviously and absolutely certain, 
for he is intrusted with the protection of the people; partiality would in him be a still 
more heinous sin ; and he must apprehend the temporal and evident evils arising 
therefrom, such as perturbation of the people, and so forth : since it is a maxim, ' when 
the prince commits injustice, who can restrain him ? ' His jurisdiction is therefore supe- 
rior to all. The comparison of intellect, too, is expressly noticed in the text of VrIhas- 

PATI.f 

" Husbandmen, in the subsequent text of Vrihaspati, are cultivators of land. 
Ardsans are painters, &c.$ 

" Husbandmen, or cultivators; mechanics, carpenters, and the rest; artists, painters, 
&c. ; usurers, lenders at interest; persons wearing the token, &c. ; pas'upata, and other 
heretical sects : these and the following texts are not intended to prohibit the king's 
hearing such law-suits, but to show that in cases of this kind, since the suits are brought 
against merchants and the like, such persons should not be excluded from the trial and 
decision of the causes.5 

" The trial of law-suits between persons whose resentment is formidable, should be 
conducted through the intervention of people belonging to the same class. The several 
orders are those of students in theology, and so forth. If there be a variance of opinion 
on the question, what is, or what is not ordained, the king, even though he enter on the 
inquiry, should not expressly declare the law, lest he excite the anger of the party that 
is foiled. First assuaging the wrath of these persons by mildness and gentle discourse, 
let him then inculcate their duty on them through the intervention of brahman as. || 

" Among twice-born men, amidst whom a controversy has arisen concerning affairs 
relative to the order of a householder, « whether this be the sense of the law, or that 



* Vachaitpati mis'ra \n lyavahira Chintaman'i. + Mitr. mis'r. in Viramitr. 
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be its true interpretation,' the king, desirous of effecting his own good, should not with 
violence pronounce positively what the construction of the law is. Having shewn them 
that honour which is their due respectively, he should with aid of other brdhman'as, 
after previously extenuating the presumption by his kindness, apprise them of that 
which is their duty.* 

" Concerning afFairs relative to the several orders, as that of student in theology, and 
so forth, let not the prince pronounce the law ; let him not specifically declare it ; let 
him not adjudge victory and defeat. By mildness or conciliatory discourse, soothinc 
them, or appeasing their wrath and other passions, [let him apprise them of their 
duty."]f 

§ 3. Members of a Court of Judicature. 

" The king and his officers, the judges, the sacred code of law, the accountant and 
the scribe, gold, fire, and water, are the eight members of the judicature.^ 

" A court consists of eight members, the scribe, the accountant, the sacred code, the 
sequestrator of the goods claimed, the judges, gold, fire, and water.§ 

" The king, the appointed [superintendent of his courts], the judges, the law, the 
accountant, and the scribe, gold, fire, and water, and the king's own officer, are ten mem- 
bers of legal redress. A court of judicature is a body composed of these ten members; 
and such a court, wherein the king presides and attentively inspects the trial of causes, 
is a meeting sanctified by solemn acts of religion. 

" The office of those several members is separately propounded : the chief judge is 
the organ of the court; the king is the dispenser of justice; the assessors investigate 
the merits of the cause; the law dictates the decision of the case, namely, judgment [in 
favour of the one party], and a fine imposed on the other; gold and fire serve for admi- 
nistering oaths ; water for relieving thirst or appeasing hunger; the accountant should 
compute the sums ; the scribe should record the pleadings ; the king's officer should 
compel the attendance of the defendant and of the witnesses, and he should detain both 
the plaintiff and the defendant if they have given no sureties. 

" Among these members of the judicature the king is the crown of the head; the 
chief judge is the mouth ; the assessors are the arms ; the law is both hands ; the 
accountant and the scribe are the legs; gold, fire, and water, are the eyes; and the 
king's officer is the feet|| 

" The court of judicature is a body in shape of an assembly, and composed of ten 
members ; in which assemblage, likened to a body, the king presides as its soul. It is 
thus intimated, that as the soul animates the corporeal frame, so the king, presiding 
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over the court and its members, and inspecting all its acts, both enjoys and confers the 
consequent benefits.* 

" In Na'reda's enumeration, the king and his officers are considered as one member 
of the court; consequently there is no reason for supposing the number of nine."f 

§ 4. Tlie Sovereign Prince. 

" The king, or a very learned brdhmaria [entitled judge], shall decide the various 
sorts of law-suit.:]: 

•" Let a man of the royal tribe, who has received the investiture of sovereignty, or 
one of the sacerdotal class who is conversant with many sciences, ascend the tribunal 
without ostentation [in his dress or demeanour], and inspect judicial proceedings.^ 

" The king, associating justice with himself, and devoid of partiality or malice, 
should thoroughly investigate the affairs of contending parties. || 

" Divested of wrath and avarice, let the king inspect law-suits with the aid of learned 
priests, according to the sacred code of justice.^ 

" The king should repair to the court of justice, sedate in his demeanour, and with- 
out ostentation in his dress ; and sitting there, or standing, with his face turned towards 
the east, should examine the affairs of litigant parties ; he should be attended by asses- 
sors, firm in the discharge of their duties, intelligent, sprung from a noble root, belong- 
ing to the highest class of regenerate men, skilled in expounding"*the sacred code, and 
perfectly acquainted with moral discipline. Thus calm and unostentatious, attended 
by the superintendent of his courts of justice, by his ministers of state, by brahman'as, 
and by his own domestic priest, he should himself adjudge the gain and loss of the liti- 
gants' causes. A prince who judges the suits before him, abides accordingly hereafter 
in a region of bliss, together with the chief judge, the ministers of state, the attending 
bruhman'as, his own domestic priests, and the assessors of the court.** 

" The king himself should inspect forensic affairs, with the aid of learned priests, or 
appoint a brdhman'a to try causes.ff 

" Let princes of the military class administer justice in their own dominions respec- 
tively; but an eminent brahmawa should act for any other sovereign." %% 

§ 5. The Chief Judge. 

" Placing the sacred code of law before him, and abiding by the advice of his chief 
judge, let the king try causes with composure in regular order.§§ 

" Let the king or a twice-born man, as chief judge, try causes; setting the members 
of the judicature before him, and abiding by the doctrine of the law, and by the opinion 
of the assessors. II II 



* Viramitr. f Mddhav. X Vrlh., expounded in Sm. Chand. 
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" When the king cannot inspect forensic affairs in person, let him appoint for the 
inspection of them, a brahman'a of eminent learning.* 

" By a prince, whom urgent business (or disease, or other cogent reason) prevents 
from trying causes in person, a brahman'a, thoroughly acquainted with all [civil and 
religious] duties, must be appointed, together with assessors, [to examine all causes], f 

" When the king is prevented [by the exigency of affairs] from superintending the 
decision of causes, let him appoint a learned brahman'a, perfectly conversant with 
sacred literature, patient, sprung from a good family, impartial, deliberate, firm, awed 
by the dread of another world, virtuous, diligent and placid4 

" Of him who neglects employing regenerate men, and inspects forensic affairs with 
persons of the servile tribe, the kingdom totters, and his wealth and power pass away.§ 

" [The king should administer justice,] or appoint a brahman'a to try the causes. || 

" A brahman'a, supported only by [the profession of] his class, or one barely reputed 
a brahman'a, may at the king's pleasure interpret the law to him ; but not a s'udra by 
any means. Of that king, who stupidly looks on while a s'udra decides causes, the 
kingdom itself shall be embarrassed, like a cow in deep mire.1f 

" He [the judge] interrogates, and is therefore the interrogator (prat ) ; and he 
discriminates, and is consequently the discriminator (vivaca).** 

" Because, having inquired the transactions relative to the matter in dispute, he 
carefully investigates the merits of the suit, with the assessors ; therefore is he called the 
chiefjudgcff 

" He inquires the question whereon the law-suit is founded, and is thence named the 
interrogator; and because he examines into it, he is termed the chief judge.£f 

" In a controversy, he inquires the question which is agitated, and the answer which 
is given : having^nterrogated the parties with gentleness, he pronounces judgment, and 
therefore he is called the chief judge. §§ 

" The most momentous of all obligations is the declaration of the truth to the judge 
[who interrogates]. || || 

" Being conversant with the eighteen topics of litigation, and with the thousand and 
eight subdivisions thereof, and being skilled in logic and other sciences, and perfectly 
acquainted with scripture and jurisprudence, he inquires the law. relative to the contro- 
versy, and investigates the matter in question, and is therefore called the chief judge. 1f*f 

" A person, not austere, but gentle and tender, the hereditary servant of the state, 
wise, cheerful, and disinterested, should be appointed by the king for the trial of 
causes.*** 

" When the king tries causes in person, this officer is his colleague in the adminis- 
tration of justice; but when he is unable to inspect judicial affairs himself, by reason 

* Menu, 8. 9. + Yajnyawalcya, 2. 3. 9. X Catyayana, cited in Sm. Chand. Calp., &c. 

§ Vyaia, cited in Sm. Chand, &c. || Vithriu, 3. 73. 1 Menu, 8. 20. 
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of other urgent business, or through want of health and ease, the chief judge is his 
representative.* 

" The denomination of chief judge is a derivative term. He interrogates the plain- 
tiff and the defendant, and is thence named the interrogator. With the assessors he 
discriminates or investigates the consistency and contradiction of the allegations on both 
sides, and is therefore called the investigator. He is both interrogator (prat) and 
investigator (vivdca), and he is for that reason entitled chief judge fprdd'vivdcaj.-f 

" The judge interrogates the plaintiff and the defendant, and is therefore termed 
interrogator. Investigating with the assessors what is affirmed by the parties, he 
pronounces judgment, and is thence denominated the pronouncer fvivdcaj. Vya'sa, 
using the word investigate, indicates this derivation of the term ; he who discriminates 
is the discriminator fvivdcaj. But Gautama defines it thus: he pronounces after 
investigation, and is therefore entitled the (vivdca) pronouncer of judgment.:): 

" He asks the plaintiff, what is your complaint ? and the defendant, what is your 
answer? and he is consequently the interrogator. Having heard them, he distinguishes 
or pronounces the gain or loss of the cause, according to right and wrong, and is there- 
fore pronouncer.^ 

" He inquires the charge, and is consequently the interrogator ; he awards ordeal 
suitable thereto, and is therefore awarder. He both interrogates and awards, and is 
thence so entitled. He should inquire the transaction, and then examine into what is 
alleged by the two parties. || 

" He questions both parties, the plaintiff and the defendant, and is therefore the 
interrogator : and he specially pronounces judgment, and is consequently the adjudica- 
tor. Thus the appellation is erymologically significant. It is exhibited by Na'reda in a 
different manner explanatory of the learning which he should possess. Thus by stating 
the derivative sense of the term, both legislators do virtually propound the duties of the 
chief judge." 1 !! 

§ 6. The Assessors. 

" Let the king, accompanied by three assessors at the least, enter the court-room ; 
»and there, either sitting or standing, try causes.** 

" Let the chief judge, accompanied by three assessors, enter the court-room ; and 
either sitting or standing, try the causes brought before the king. In whatever place, 
three brdhman'as, skilled in the vedas, sit together with the learned brdhman'a appointed 
by the king; the wise call that assembly a court of judicature.ff 

*'* Wherever seven, or five, or even three, brdhman'as, versed in sacred and profane 
literature, and acquainted with the law, sit together, that assembly is similar to a meet- 
ing for a solemn sacrifice.^ 



* Viramitrodaya. \ Mkacshara on Tdjnyawalcya, 2. 3. X Viramitrodaya. 
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" In every law-suit, several persons, conversant with many sciences, must be appointed 
to try the cause : a prudent man should not trust a single individual, however virtuous 
he may be.* 

" Let persons, who are conversant with sciences and holy studies, acquainted widi 
the law, habitually veracious, and strictly impartial towards friend and foe, be appointed 
by the king assessors of the courr.f 

" Twice-born men, disinterested, opulent, acquainted with jurisprudence, habitually 
veracious, and skilled in all sacred sciences, should be appointed by princes assessors 
of their courts of judicature. A man, who has studied but one science, would not 
know how to pass a just decision in a cause; therefore should one who has many 
attainments, be appointed by the monarch supreme in the trial of forensic controversies. 
If there be no learned priests let the king appoint a man of the military class, or one 
of the commercial tribe, who is conversant with jurisprudence: but let him carefully 
avoid nominating a s'udra. Whatever act shall be done by others, than such as here 
described, though they be formally appointed, must be considered as an illegal pro- 
ceeding, even though it chance to be conformable with the law.J 

" Men, qualified by honesty and religious acts, strict in veracity, and attentive to 
their duties, void of wrath and avarice, and conversant with the institutes of law, should 
be appointed by the king assessors of the court.§ 

" Persons, qualified by birth, religious acts, and rigid observances, and who are 
impartial towards friend or foe, and incorruptible by the parties in the cause, through 
any means whatsoever, whether by influencing their lust, wrath, fear, avarice, or other 
passion, should be appointed by the king assessors of the court. || 

" The king should appoint, as members of the court, honest men of tried integrity, 
who are able to support the burden of the administration of justice like bulls (bearing a 
heavy load). The assessors of the king's courts of judicature should be men skilled 
in jurisprudence, sprung from good families, rigidly veracious, and strictly impartial 
towards friend and foe.1T 

" They, who are unacquainted with the customs of the country, who hold atheistical 
tenets, who neglect the sacred code, and who are insane, passionate, avaricious, or 
diseased, must not be consulted in the decision of a cause.** 

" Let the brdhmaria, who has been appointed by the king to be chief judge, being 
accompanied by three brdhmartas, who are learned men, fit to sit in the court, and 
conversant with the trial of causes, enter that court, and there sitting or standing, but 
not moving to and fro, lest his attention should be distracted, try the causes relative to 
matters of debt or other litigated topics, which are depending for trial before the king. 
In whatever spoc even three brdhmawas, learned in the three vedas (rich, yajush and 
sdman) sit ; and with them the learned brdhmaria who has been appointed by the king, 

* Sareda, 1. $ 2. 3. + Tajnyawalcya, 2. 2. % Calyayana, cited in Calp., &c. 
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also sits ; people deem such an assembly similar to the court of the god with four faces 
(BraJimd).* 

" Accompanied by three assessors at the least ; not by so few as two or one.f 

" The assessors appointed should be three : for such is the import of the plural term. 
But they may be more, either five, or else seven.}: 

" The implied sense is, that fewer than three should not be appointed, nor more 
than seven. The uneven number is intended to show that, in case of disagreement, 
the opinion of the greater number should be respected, since it is a rule, when the 
many and the few disagree, that the judgment of the majority shall prevail, provided, 
however, their qualifications be equal. But, if these be unequal, the opinion of the 
best qualified ought to prevail; agreeably to the saying, 'even a hundred blind men 
cannot see.'§ 

" Persons, possessing the qualifications described ; namely, conversant with philoso- 
phy, grammar, and other sciences, familiar with the study of the vedas, acquainted with 
the law, being versed in the sacred code of justice, endued with the quality of speaking 
the truth, and impartial towards friends and foes, being divested of malice, affection, 
or passion ; should be appointed by the king assessors of the court (sablidsad). They 
should be induced by presents, reverence, and courtesy, to sit (sad) in the court (sabhd) 
or assembly. || 

" They should be persons sprung of noble families ; descended both on the father's 
and on the mother's side from ancestors free from any stain, such as that of a raixt class 
or other debased origin.^ 

" By others (than such as described in the text), though formally appointed, yet 
destitute of the requisite qualifications, if a decision consonant to law chance to be 
passed, still it must be considered to be inconclusive.** 

" By valuable presents, by courtesy, and other conciliatory means, the king should 
induce qualified persons not to decline sitting in court for the trial of law-suits.fj- 

t; The assessors should be persons incorruptible by the parties in the cause, through 
any means whatsoever. They should be such as cannot be gained by the litigant 
parties.:^ 

" Not to be influenced by the parties or litiffants acting on their passions." 

§ 7. Tlie Audience. 

" Whether appointed or not appointed [to be a member of the court], one, who is 
skilled in jurisprudence, has a right to speak : for he, who lives in strict observance of 
the law, delivers a speech, which the gods approve :§§ or [as the reason is given by 
another author] for that which he deliberately pronounces in the court, is doubtless 
conformable with the la\v.|]|| 
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" One who is not appointed (nor is qualified to act as judge) must on no account 
speak at the trial of a law-suit : but by him, who has been appointed, an impartial 
opinion ought to be given.* 

" Either the court must not be entered, or law and truth must be openly declared ; 
but that man is criminal who either says nothing, or says what is false and unjust-f 

" Either the court should not be entered ; either the duty of inspecting law-suits 
should not be accepted ; or, if it be accepted, the truth should be spoken. When the 
judges are deciding unjustly, the wise do not approve the silence of one even who has 
approached the court of his own accord, not being regularly appointed.! 

" One, who is conversant with the law, has a right to declare his opinion, though 
he be not formally appointed to assist at the trial.§ 

" If the king, notwithstanding proper and legal advice, given by the constituted 
judges, should act unjusdy, he must be checked by them, else they incur blame. 
Again, if persons, who are not formally appointed, tender wrong advice, or none, 
blame falls on diem ; but not for omitting to check the king when he persists in acting 
illegally.il 

" The court should be surrounded by a few men of the commercial tribe, assembled 
in a group, persons mild and well disposed, advanced in years, of good families, opu- 
lent, and devoid of mahcclf 

" Merchants should be hearers of what passes at the trial of causes.** 

" To restrain the populace, the court should be encompassed by a few men of the 
mercantile tribe,ff forming a throng."|| 

§ 8. The Domestic Priest or Spiritual Adviser. 

" The king should appoint for his domestic priest, a diligent and faithful brahman'a, 
conversant with sciences and sacred dudes, disinterested, and rigidly veracious.^ 

" For releasing a criminal who ought to have been punished, the king must fast 
one night; and his domestic priest three. But, for inflicting pains on one, who should 
not have been chastised, the domestic priest must observe the severe fast ; and the king, 
that which lasts three nights. || || 

" A domestic priest must be appointed by the king for the inspection of judicial 
proceedings, in like manner as he is delegated for the celebrating of lustrations and 
other religious ceremonies.lffl 

" Only one domestic priest is appointed. The singular number therefore is here 
purposely employed: for the object is attained by a single appointment. 

" The king should be checked by the domestic priest, if he act unjustly, partially, 
or perversely. Accordingly Vasisht'ha ordains penance for the domestic priest, as well 
as for the king, when the penal law has been contravened."*** 

* Xireda, 1. § 2. 1. f Menu, 8. 13. Xareda 1. § 2. 16. t Mcdhaiil'hi on Menu. 

§ Vachespati mWra. \\ Mit. on Yajn. If Catyiyana, cited in the Sm. Chand., &c. 

** Hid. -\~\- Mitacshara. +± Madhaviya. §§ 1'yusa, cited in Sm. Chand. 

Illl Vasisht'ha, 19. * r , Mitra mis'ra in Viramitradaya. *** Dev. JBh. in Sm. Chand. 
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§ 9. Ministers of State. 

- When tired of overlooking the affairs of men, let the king assign the station of 
inspector to a principal minister, who well knows his duty, who is eminently learned, 
whose passions are subdued, and whose birth is exalted.* 

" Let the king appoint for his counsellor a priest or a twice-born man, perfectly con- 
versant with the sense of all the sacred institutes, devoid of avarice, a just speaker, 
intelligent, and who has been uniformly employed in the royal service, f 

" The king must appoint seven or eight ministers, who must be sworn ; men who 
are hereditary servants of the throne, who are versed in holy books, who are personally 
brave, who are skilled in the use of weapons, whose lineage is noble4 

" Although the text specify a priest, the word twice-born is nevertheless added, to 
show that, for want of such a learned priest, the king may appoint for his minister a 
cshatriya, or a vais'ya, but not a s'udra. 

" Minister is here expressed in the singular number with an indefinite sense ; for it 
is only meant to enjoin the appointment (not to prescribe the number), and Menu 
directs the king to repair to the court with many counsellors.''^ 

§ 10. Officers of the Court. 

" They who are subordinate to the court are properly called the king's officers ; the 
accountant and the scribe are likewise officers of the court. All these the king should 
require to attend the judicial assembly. || 

" Two persons, versed in grammar and language, skilled in computation, pure in 
conduct, and well acquainted with various modes of writing, should be appointed by 
the king to be respectively accountant and scribe.il 

" The king should appoint as accountant one who is versed in the three branches of 
mathematics, who is clearly deserving of trust, and who is conversant with sciences and 
sacred studies.** 

" Let him appoint, as scribe, one whose diction is unambiguous, whose hand-writing 
is fair, and who is honest, placid, disinterested, and strictly veracious.** 

" A man of the servile tribe, who has been uniformly employed in the king's service, 
and will be firm and strictly obedient to the judges, should be appointed by the king to 
be keeper of things claimed and enforcer of the recovery.** 

" A man of strict veracity must be nominated by the king as his own officer, under 
the control of the judge, to summon the parties, to hold them in custody, and to seek 
their witnesses. ff 

" He who recreates the plaintiff and defendant, the judges, the scribe, and the accoun- 
tant, with discourses on morality, holds the office of moderator of the court.}! 

" The accountant should be a person versed in the science of astronomy, compre- 



* Menu, 7. 141. + Vyasa, cited in Sm. Ch. t Menu, 7. 54. 

9 Dev. Bh. in Sm. Ch. \\ Catydyana, cited in Calp. r . Vnhaspati, cited in Sm. Ch. and Madh. 

** Vyasa, cited in the same. +f Vrlhaspati, cited in the same. %t Vyasa, ib. 
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bending three branches, entitled hard, or astrology ; gan'ita, computation (arithmetic, 
algebra, and mensuration), and sanhitd, or body of astronomy. The condition, that he 
be conversant with sciences and sacred studies, implies that he must belong to a regene- 
rate tribe; and the scribe, mentioned in the same place, should likewise be a twice-born 
man. To show that the keeper of things claimed need not be so, the same author says 
of him, ' a man of the servile tribe,' &c* 

" ' The king's own officer,' is a messenger placed under the control of the judges to 
summon parties, &c.f 

" The moderator of the court, or diverter of all parties, may belong to any one of 
the four tribes, since no preference is intimated. But according to the Smriti Chandricd, 
he should appertain to one of the three first tribes, since the nomination of a s'udra to 
an office in court is to be carefully avoided, as an offence forbidden.^ 

§ 11. Conduct of Judges, Sfc. 

Since it is oneof the functions of a sovereign to examine controversies in person, 
that duty is discharged by wise princes in the manner enjoined by law. Therefore 
should a king thoroughly guard his realm with care, by the due administration of jus- 
tice, so will his wealth, virtue, and royal power be increased. Let him not side with 
either party, forgetting Yama's virtue of impartiality ; but constantly inspect forensic 
affairs, banishing lustful and angry passions.^ 

" To him who decides causes according to justice, having subdued his lustful and 
angry passions, subjects flock as rivers flow to the sea. Like Yama, therefore, should 
the sovereign himself, forsaking favour and dislike, practise the virtues of self-com- 
mand, having conquered his wrath and subdued all his passions. || 

" But a king, especially, who is careful to discharge his duty, must make strict in- 
quiry to distinguish right from wrong, because human intellect is confused. Liars com- 
pared with veracious men, sincere persons contrasted with insincere, appear in various 
shapes, and therefore trial and examination are enjoined. The sky seems to have a 
basis, and the luminary which shines in the heavens appears as fire ; yet there is no base 
to the sky, nor fire in the celestial luminary. Hence it is right to examine a fact strictly, 
even though it occurred in the inquirer's own sight: he, who ascertains facts by rigid 
investigation, deviates not from justice. A king, thus constantly inspecting forensic 
affairs with attention, here passes through a region of glory, and hereafter reaches the 
splendid abode of the sun.«f 

" A prince thus practising vigilance in the due administration of justice, as ordained 
by law, here passes through a region of glory, and hereafter becomes a counsellor of 
Indiu.** 

" A king who acts with justice in defending all creatures, and slays only those who 

* Dei. Bh. in Sm. Ch. f Vach. mis'r. in Yyav. Chint., and Dev. Bh. in Sm. Ch. 

% Mitr. mis'r. in Viramitr. § Catyayana, cited by Balam Bhaffa. || Menu, ib. 

*■ Kareda, 1. 62 and 06. 69. ** J'ri/iaspati, cited by Bal. Bh. 
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ought to be slain, performs, as it were, a daily sacrifice with a hundred thousand 
gifts.* 

" A sovereign, who chastises those who should be chastened, and duly puts to death 
those who deserve capital punishment, performs a sacrifice with a hundred thousand 
gifts-f 

" A king, who inflicts punishmenuon such as deserve it not, and inflicts none on those 
who deserve it, brings great infamy on himself, and shall go to a region of torment.! 

" Surely neither the king's brother, nor his son, nor his father-in-law, nor his 
uncle, should be exempted from penalty for infringing their respective duties.^ 

" A king is pronounced equally unjust in releasing one who merits punishment and 
punishing one who deserves it not; he is just who always inflicts the penalty ordained 
by law. || 

" As for the maxim that the king is the dispenser of distributive justice, it is in- 
tended to show, that he is exclusively invested with power to impose pecuniary penal- 
ties and inflict corporal pains ; for reproof and imprecation may be used by the chief 
judge also; but the king alone is competent to exact a fine from one who is liable to 
amercement, and slay a man who deserves capital punishment. Reproof and impreca- 
tion are not restricted, because the)' are intended only for correction. Accordingly, after 
mention of the king or a very learned brakman'a, as the proper persons to decide suits, 
the legislator adds, ' both reproof and imprecation are declared to be within the compe- 
tence of the priest; but pecuniary and corporal punishment appertain to the functions 
of the sovereign.'^ It must be inferred that the judges and arbitrators, whether sitting 
in a stationary or in a moveable court, have only power to pass a decision ; for by this 
text they are not competent to inflict any punishment whatsoever.** 

" The chief duty of a prince invested with sovereignty by consecration and inaugura- 
tion, is the protection of his people, and that cannot be effected without restraining 
the wicked; nor can these be detected without inspecting judicial proceedings. There- 
fore should forensic affairs be daily inspected, as enjoined by the authorff in a preced- 
ing passage. ' Reflecting apart on the reward of daily administering justice, equal to 
that of a solemn sacrifice, the king should day by day inspect law-suits in person, sur- 
rounded by assessors.':}^ 

" Daily, except on the fourteenth day of every semi-lunation, and other excepted 
times.Jj 

" Let not the king do that which is inconsistent with revealed or memorial law, nor 
what is injurious to living beings t if that, which is so, be practised, let him check such 
conduct. Whatever has been inadvertently done, contrary to justice, by another mo- 
narch, let him redress according to maxims ordained by traditional law. || || 



« Menu, 8. 30G. f Yojnyawalcya, 1.3G0. j Menu, 8. 12S. 

§ Yojnyaivalcya,l.3o9. . || Menu, 9. 249. T The author is not named. 

•* Mitr. mur. in Viramitr. ft Yajnyawalcyc XX Mitdcshara. jj SmrHi Chandrica. 

|| || Xdreda, la. 9. 10. Yama, cited in Vyav. Chint. and Catyayana, quoted in other compilations. 
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" Traditional law is the Veda* 

" Let the king carefully check, to the utmost of his power, whatever is contrary to 
justice ; but if unable to do so, blame shall not be imputed to him : the wise restrict 
imputation of iniquity to wilful offences, f 

" Ere long his foes will subdue the wicked king, who decides causes unjustly through 
delusion of mind.| 

" When the king issues an unjust command in the affairs of litigant parties, the 
judge should remonstrate with the king, and effectually restrain him. A just and 
impartial opinion must indispensably be delivered by a member of a judicial assembly; 
if the prince listen not to it, that judge is nevertheless exonerated. But, knowing the 
prince's mind to be diverted from the path of justice, still he must not flatter him: a 
judge who so did would be criminal. Let not the members of the judicial assembly 
neglect to check the king when he acts unjustly ; they who neglect it, fall headlong 
with him to a region of torture. Judges, who conform with him when he is disposed to 
proceed iniquitously, share his guilt. ; Therefore should the king be slowly advised by 
the members of the tribunal.^ 

" By saying slowly, || it is intimated that the judges should not, for fear of sin, abrupdy 
at the instant oppose the king with their advice, but at another opportunity dissuade 
him.fl 

" A judge, who applauds an unjust sentence pronounced by the king, is criminal. 
Blame is likewise imputable to one who neglects to check the king when he deviates 
from the right path, and also to one who follows the king in his deviation from that 
path.** 

" Perceiving die prince's mind to be diverted from the road of justice, still he-must 
not flatter him ; and thus only the judge will not be criminal. ff 

"• He must not flatter him by delivering an opinion simply in conformity with the 
king's inclination, but should opine strictly according to equity. Such being his con- 
duct, the judge will not be criminal.JI .■':'.■ 

" When law-suits are justly decided, the judges obtain their own absolution, since 
their innocence depends on the justice of their decisions : therefore should equitable 
judgments only be pronounced.^ 

" The reward, as of a solemn sacrifice, belongs to him who, banishing avarice, hatred, 
and other passions, decides causes in the mode prescribed by law. The gods practise 



* Yick. mis'r. in Vyav. Glint. f Cdtydyana. j Menu. 

§ Ca.tya.yana, cited in Sm. Chand. Calp. and Vyav. Cliint. Several of the verses are quoted as Kdreda's in 
Viramitr. and variations occur in the reading of the text. 

|| The reading here is slowly ' sdnaih,' instead of sa taih,' by them, as in other compilations, Calp. 
Chint., &c. 

r i Sm. Ch. ** Vyav. Chint. 

ft Cdtydyana, cited in 5»i. Ch., but Xdreda as quoted in Viramitr. 

\\ Mitr. mis'r. in Viramitr. §§ Ndreda, 1 . 2. 11 . 
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veracity, but men are conversant with falsehood; a divine character belongs, even in 
this world, to him whose sentiments strictly conform with truth.* 

" As a blind man, heedless, swallows thorny fish ; so does he, who enters a court of 
justice, and there pronounces an opinion remote from equity and truth, through mis- 
take of facts.f 

" A judge, pronouncing a fair opinion, incurs neither enmity nor sin ; but one who 
acts otherwise, incurs both.| 

" If the decision be at variance with truth, the witnesses, the judges, the superinten- 
dent of the court, and the sovereign of die land, forfeit confidence, lose stability, and 
fall to a region of torture. £ 

" When the judges, fully understanding the latent truth of the case, nevertheless 
pass judgment otherwise, and not as ordained by the law ; when the cause is decided in 
such manner, then is truth wounded by perjured wicked judges. Whenever the sacred 
code is transgressed by the judges in the decision of a cause, justice, being injured 
by iniquity, doubtless will destroy those sinful men. |1 

" The divine form of justice is represented as a bull showering boons; and the gods 
consider him who impedes justice as a slayer of a bull and hinderer of benefactions ; 
let no man, therefore, violate justice. The only firm friend who follows men, even 
after death, is virtue : every other is extinct with the body.lf 

" Justice being destroyed, will destroy ; being preserved, will preserve ; therefore it 
must never be violated, lest, being injured, it should destroy [thyself and] us.** 

" Justice, wounded by the shafts of falsehood, roars in the midst of the assembly 
against injustice set before him : this evil being should be skin, even by the wicked, ff 

" For where justice is destroyed by iniquity, aud truth by falsehood, the judges who 
basely look on, shall also be destroyed.:}:* 

" But judges who, repairing to the court, sit there in silent meditation, and do not 
deliver a candid opinion as they ought, are all deemed guilty of deliberate falsehood. §§ 

" When justice, wounded by iniquity, approaches, and the judges extract not the 
dart, they also shall be wounded by iL[i|| 

" As a surgeon draws a dart from a wounded body by cautious efforts, so should the 
chief judge extract the dart of iniquity from the law-suit.^[*f 

" When all the persons who are members of the judicial assembly opine ' this is 
right,' the suit is relieved from the dart of injustice ; but otherwise it continues wounded 
by the rankling dart. There is no judicial assembly wherein no elders sit; nor are they 
elders who pronounce not an equitable judgment ; nor is that an equitable judgment 
which truth does not pervade; nor is that truth which is contaminated with fraud."*** 



* Vrthaspati, cited in Calp. &c. f Xireda, 1 . 2. 21 . and Hirita, cited in Sm. Ch. 

% Xireda, 1.2. G. § Vrihaspati, cited in Calp. \\ Citviiiana, cited ia Calp., &c. 

r i Menu, S. 16. 17., Xireda, 1. 2. 9. 10. Harita, and Baudhiyana, cited in Calp. 

** Menu, 8. 15. Xireda, 1.2. 14. ft Xireda,:. 2. 12. 

t± Menu,8.U. Xireda,!. 2. 13. $j Xireda, 1. 2. 17- I! || Menu, 8. 12. Xireda, 1. 2. 1.5. 

"S. Xireda, 1 . 2. 22. and Hirita. *»* Xireda, 1 . 2. 23. 24. 



Appekdix to Account of Hindu Courts of Justice. 193 

j 12. Punishment of iniquitous Judges. 

" Whether it be through passion, ignorance, or avarice, that a judge speaks other- 
wise [than truth requires], he must be considered as no assessor of the court, and the 
king should severely punish that sinful man.* 

" Fully considering the just decision of the cause, let a judge pronounce sentence 
accordingly ; a different opinion must not be given. He who does deliver an unjust 
sentence, incurs a penalty of twice the amount. 

" Whether it be through affection, ignorance, or avarice, that a judge gives an 
opinion contrary to justice, he is declared by the law to be deserving of punishment^ 

" Judges who act contrary to law and usage, through fear, avarice, or partiality, 
shall be severally fined twice the amount of the snit-J 

" Judges who give opinions inconsistent with law and equity; those who accept 
bribes; and men who defraud such as have trusted them; should all be invariably 
banished.^ 

" Of false witnesses the whole property should be confiscated, and of corrupt judges.|| 

" Those who accept bribes, let the king banish, having stript them of their wealth.^ 

" An iniquitous judge, a perjured witness, and the slayer of a priest, are considered 
equal criminals.** 

" A chief judge, corruptly deciding a cause according to his own perverse will, 
though conscious that the opinion of the assessors is right, shall also incur punishmenL-j-t- 

" Whatever loss is sustained through the fanlt of a judge, must be fully made good 
by him ; but the king should not reverse the -judgment which has been so passed 
between the litigant parties, [or as differently read and interpreted, the king should 
investigate anew the cause which has been so decided]. £| 

" If the chief judge converse in secret with one of the parties in an undecided suit, 
he shall doubtless be liable to punishment ; and so shall a member of the judicial assem- 
bly, who is guilty of the same collusion. §§ 

" A judge who gives an opinion contrary to justice, through the influence of affec- 
tion or avarice, or through fear, should be fined in twice the amount of the penalty 
which is incident to the loss of the cause.§§ 

" The assessors before-mentioned, acting contrary to law, or inconsistently with the 
sacred code, or contrary to usage (as implied by the conjunctive particle), being over- 
come by ungovernable passion, through excess of affection, inordinate covetousness, or 
overpowering terror, shall be amerced respectively in twice the penalty which would 
be incurred by the part}' that is cast : not twice the value of the thing which was the 
subject of the law-suit : else it might be supposed that no fine would be incurred in the 
case of a trial for adultery or other matter [not pecuniary]. Partiality, avarice, and 



* Xareda, 1. GO. t Catyayana, cited in Sm. Ckand. Calp. and Madh. 

% Yajnyawalcya, 2. 4. § Vrihaspati, cited in Sm. Chand, &c. |j Fuhn'u, 5. 179. ISO. 

€ , Yajnyawalcya, 1.340. ** Vrlkaspati, cited in J'yav. Chint. 

ft Catyayana, cited in the Calp, &c. t% t'yav. Chint. §§ Dev. JBh. in Sm. Chand. 
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fear, are specified to restrict the precept which prescribes a penalty of twice the amount, 
to the instance of acting through partiality, Sec. ; it shall not be incurred in the case of 
inadvertence, error, and so forth.* 

" Judges passing a decision contrary to law, through the influence of passion, shall 
be severally fined in twice the amount of the thing which is the subject of the law-suit. 
This direction for imposing fines is applicable in controversies concerning valuables; 
but in other disputes, such as personal insult, &c. a different punishment must be 
understood. Accordingly Vishn'u directs confiscation of property for acceptance of 
bribes; and here acceptance of bribes is stated merely as an instance.f 

" The offending judge shall be compelled to pay twice the penalty which is involved 
in the suit. This meaning, consonant to the interpretation of many commentators, 
must be received. Not as it has been interpreted by a certain commentator,}: twice the 
amount of the thing which is the subject of controversy, for that is incongruous ; and 
the incongruity has been shown by many authors : it is not here repeated, for fear of 
prolixity.§ 

" Ca'tya'yana ordains punishment when the judge's fault is discovered subsequently 
to the decision of the cause. Though determined by a corrupt judge, the judgment is not 
to be rescinded by the king ; but he should compel the iniquitous judge to make good 
the loss.$ 

" The king should again try that cause which has been ill investigated and wrong 
decided. || 

" The same author provides that the chief judge, or assessors, shall be fined even 
for merely conversing in private with either of the parties, previous to the decision of 
the cause.H 

§ 13. Court-House. 

" The place where the original matter is thoroughly investigated by a disquisition 
of law, is a court of justice.** 

" The court of justice should be built on the eastern quarter [of the king's palace] ;ff 
and should be furnished with fire and water .%% 

" In the middle of his fortress, let the king construct a house, apart [from other 
edifices], with trees and water adjacent §§ to it [or, according to a different reading, a 
lanre edifice encompassed with water|] ||] ; and let him allotfor a court [an apartmentj on 
the eastern side of it, with an eastern aspect, and duly proportioned, furnished too with 
a throne, decorated with wreathes, perfumed with fragrant resins, supplied with corn, em- 
bellished with gems, adorned with statues and pictures, and with images of deities, and 
accommodated likewise with fire and water.*[«[ 



* Mit. on Yajn. 2. 4. t Apararca on Vajn. 2. 4. + Alluding apparently to Apararca. 

§ Bcv. Bh. in Sm. Chand. \\ Vach. miVr. in T'yav. Chint. r , Dcv. Bh. in Sm. Chand. 

•• Calyavana, cited in Sm. Chand. and Madft. ft Dh: Bh. 

jj Sanc'ha, cited in Sm. Ch. §§ As read in the il/arf/;. |!ll As read in Sm. Chan. 

Z r . Vrlliaspati, cited in Sm. Ch. and Madh. 
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" An apartment for the assembly or court of justice should be allotted on the eastern 
side of the royal palace. It could be designed according to the dimensions taught by 
the rules of architecture. The place of assembly is termed a court of justice.* 

" The place where a thorough investigation, or complete ascertainment of the 
original matter set forth, is competently instituted and conducted by means of a legal 
inquiry, and by persons qualified to decide, is called a court of justice (dharmadhica- 
ran'a) : a term signifying, agreeably to its etymology, a place where the original matter 
is thoroughly investigated according to rules of law."f 

§ 14. Time and mode of Sitting. 

" Having risen in the last watch of the night, his body being pure and his mind 
attentive, having made oblations to fire, and shown due respect to the priests, let him 
[the king}] enter his hall decently splendid.^ 

" The king, having made oblations early in the morning and performed ablutions, 
and being composed and collected, and having shown due honour to his spiritual 
parents, to learned astronomers and physicians, to the deities and to brahmanas, 
and to domestic priests, with flowers, ornaments and vesture, and having saluted his 
spiritual parents and the rest, should enter the court-room with a cheerful aspect. || 

" Let the king, uninfluenced by partiality, decide causes in the mode prescribed by 
law, during the forenoon, in his courts of justice ; omitting the [first] eighth part of a 
day, but during [the next] three: such is the best time for the trial of causes, as 
ordained by the sacred code.K 

" After the first four hours (ghat't'ica), for that time is allotted to the business of 
the perpetual fire, and other religious affairs. In this space of three [eighth] parts of 
a day, the king should constantly inspect law-suits.** 

" ' The eighth part,' from the first half watch fprahara) to the second fpraharaj.ff 

" The trial of causes, during the forenoon only, is here ordained. That again is 
intended for temporal purposes, because the understanding is then clear, and the king 
is yet disengaged from other business. A restriction is subjoined. The eighth part is 
half the first prahara : three parts subsequent thereto, but preceding the turn of noon; 
for else it would contradict the injunction for hearing causes in the forenoon. The 
omission of half the first prahara, too, is intended for a sensible purpose ; as it serves to 
obviate any obstruction to the performance of daily sacrifices and the like.jt 

" A wise man should not inspect judicial proceedings on these lunar days; namely, 
the fourteenth of each half of the month; the day of conjunction (new moon); that of 
opposition (full moon); and the eighth day of every semilunation.69 

" This prohibition is intended for spiritual ends, since it can have, no temporal use : 
just like the prohibition of sitting towards a certain quarter [the south] during meals. |||| 

* Mddhava. f JDiv. Bh. j Sin. Chand. § Menu, 1. 145. 

|| Vrlhaspati, cited in Sm. Chand. and Madh. c k Catyayana, cited in Sm. Chand, &c. 

** Dev. Bh. in Sm. Ch. +f Bagh. in Vyav. tatwa. + j Mitr. misfr. in Viramitr. 

§§ Samvarta, cited in Sm. Chand. \\\\ Jltitr. viis'r. in Viramitr. 
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" Let the king sit facing the east, and the judges facing the north ; the accountant 
looking towards the west, and the scribe towards the south : and the king should cause 
gold, fire, water, and the code of law, to be placed in the midst of them, and also 
other holy things.* 

" The rest may sit as most convenient; since there is no restriction concerning 
their places."! 



* Vrlhatpati, cited in Sm. Chand. f Mitr. mis'r. in Viramitr. 



